
Extract from Hansard 
[ASSEMBLY — Thursday, 24 September 2020] 

 p6495b-6499a 
Dr David Honey; Mr Shane Love 

 [1] 

CONSERVATION AND LAND MANAGEMENT AMENDMENT BILL 2020 
Second Reading 

Resumed from 24 June. 
DR D.J. HONEY (Cottesloe) [12.13 pm]: I am the opposition’s lead speaker on the Conservation and Land 
Management Amendment Bill 2020. I indicate at the outset that we will not oppose this bill. We understand the 
motivation for the bill, but we are concerned about the impact of this bill on a range of potential users of the marine 
environment. I understand that the genesis of this bill was a result of a Labor Party election commitment that states 
that a Labor government will — 

… protect the rights of Traditional Owners to their land and sea Country. We will recognise rights through 
improved consultation, recognition of indigenous leadership in land management, supporting participation 
in economic activities on Country, and the joint vesting of marine parks. 

The concept of joint vesting of marine reserves with a registered native title body corporate is stated in the second 
reading speech to be an extension of the amendments in 2015 to the Conservation and Land Management Act under 
the minister of the day, Hon Albert Jacob, in the then Barnett Liberal government. However, I am intrigued or 
interested for the parliamentary secretary to elucidate further. It seems to me that that entitlement around the marine 
environment is already incorporated into that act. This is not meant to be controversial; it is a matter of interest for 
me to understand the subtle difference. In the Conservation and Land Management Act 1984, as amended in 2015, 
section 5(1) states — 

Where in this Act reference is made to “land to which this Act applies”, the reference is to land, or land 
and waters, comprising … 

It then sets out a list. I will not read out the whole list, but it starts with state forest and includes — 
(e) marine nature reserves; and 
(f) marine parks; and 
(fa) marine management areas; … 

I am happy that we have at least one fine legal mind in the chamber to explain this because I would like to know 
the difference between the act and the stated extension under this bill. It seems to me that those marine areas are 
already included and potentially subject to joint vesting under the original act. I am sure there is a reason for this 
amendment, but when I read the act it is not clear to me why it is necessary. I understand that other parts of the bill 
go further and we obviously need a bill for that. I do not imagine this to be a contentious matter, but I am interested 
to understand what is new in that particular aspect. 
The 2015 changes also introduced a concept of joint vesting of lands with registered native title body corporates. 
I note that the state government has announced plans for a significant expansion of national parks and marine reserves 
under its Plan for Our Parks. I think it involves some five million hectares, parliamentary secretary—a very extensive 
expansion of those marine reserves. Obviously, that has an implication for this bill because of the changes it makes. 
As I just said in an aside to the parliamentary secretary, the policy outlines the creation of about five million hectares 
of new parks and reserves. Although this does not affect the way that this legislation will be applied as an act, it 
would be a good idea to have some idea of where it is planned to extend those marine parks and reserves. 
As outlined in the parliamentary secretary’s second reading speech, this bill extends the concept of joint vesting 
to marine nature reserves, if that right does not already exist. The bill also recognises that the conservation purpose 
extends to preserving the culture and heritage of Aboriginal people. That is the very significant part of this bill and 
the part that raises questions in the minds of people who currently use those areas or areas that are likely to be subject 
to an extension of the marine parks. As with all legislation, issues rarely arise with the concept behind the bill. We 
have seen that with a number of bills in this place that people think are generically a good idea; however, the detail 
around the application of the bill is often the area that raises more questions and concerns.  
Section 13B of the Conservation and Land Management Act is titled “Marine parks, purpose of and prohibited 
acts in”. The bill seeks to amend section 13B(1) by adding to the purpose of a marine park the words “the protection 
and conservation of the value of the marine park to the culture and heritage of Aboriginal persons”. That proposed 
amendment raises questions about the potential impact of this bill on non-Aboriginal people, or, in this case, 
non-prescribed body corporate members, who have businesses in or are recreational users of the marine environment. 
The view has been put to me by people, including from organisations representing those who use the marine 
environment, that the degree of consultation on this bill has not been as extensive as it could have been. I thank 
the parliamentary secretary very much for the briefings that we were given. I note from those briefing notes that 
a range of stakeholders are listed. 
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As a matter of interest—again, this is not a matter of earth-shattering significance—I note that Royal Life Saving 
Western Australia was consulted. I am a little intrigued about why Surf Life Saving Western Australia was not 
also consulted. Although Royal Life Saving has a general interest in drownings and water safety, its activities are 
primarily limited to swimming pools and the like. Surf Life Saving WA is the group that has the greatest interaction 
with the coast and the intertidal zone and the near-shore marine environment. That group could potentially be 
affected by this bill and it would have been worthwhile consulting it. The concern is that the consultation was more 
in the nature of informing people about the bill, as opposed to seeking input into the bill. The view that was put to 
me was that the government was quite firm about what it intended to do, and was not seeking input to necessarily 
change or modify the bill in any way. 
The Western Australian Fishing Industry Council also raised a number of concerns about the bill. Those concerns 
are shared, at least in part, by other commercial operators who work in the marine environment. Those concerns 
also overlap the concerns that have been raised by recreational users of the marine environment. I will go through 
those concerns one by one. The first area—this falls within the application of the bill—is consultation. Will any 
requirements or procedures be introduced to ensure that adequate consultation is carried out with all parties potentially 
affected by a new marine park or a joint vesting arrangement, in particular people who operate commercial 
ventures? The clauses in the bill that require advertising of the intention to vest a new park or reserve are clearly 
just the very start of letting people know that that will happen. However, that does not of itself comprise effective 
consultation. Given that a joint vesting could have a significant impact on the users of the marine environment, it 
is very important that there be an adequate mechanism for consultation. I am very interested to hear more about 
that, parliamentary secretary. 
Mr R.R. Whitby: We will have the opportunity to get into the detail later, but extensive consultation has already 
taken place. This amendment bill will not take away from that at all. 
Dr D.J. HONEY: I understand that, but given the significance of the changes, I am very happy to hear that, and 
to discuss that at the consideration in detail stage of the bill. 
There is also a concern that “culture and heritage” is not defined in the bill. What definition will be used as a basis 
for determining whether a marine reserve should be established for the purpose of Aboriginal culture and heritage? 
It is very important that we understand that, because whatever those culture and heritage aspects may be will 
obviously have an impact on the potential uses of that area. We have a learned minister in the chamber, among others. 
Will that just be in the mind of the minister of the day, or will it be a little sharper and clearer than that? If that will 
just be in the mind of the minister of the day, we could have a more idiosyncratic application of the law over time 
as governments or ministers change and those understandings or purposes change. Therefore, it is important to 
have clarity about that point. 
The bill provides that activities in a marine reserve or park or a marine management area will be either allowed or 
prohibited on the basis of their impact on the protected Aboriginal culture and heritage. That goes to the core of 
a number of concerns that have been raised. 
There is also a concern about how this bill will interact with other acts. This goes to the commercial side and people 
who wish to get approval to carry out certain activities in the marine environment. I will go through the various acts 
that could apply. The commonwealth Native Title Act 1993 entitles prescribed bodies corporate to certain rights over 
land. That includes the intertidal zone in marine areas. That goes right to the intersection with the offshore marine 
environment. Some people here are experts in native title. Anyone who is outside that prescribed body corporate 
will be required to obtain an Indigenous land use agreement in order to carry out certain activities on that land, 
depending upon the nature of the native title that has been granted. That particularly covers commercial activities. 
The Aquatic Resources Management Act 2016, or ARMA as it is colloquially referred to, governs most commercial 
and recreational fishing and fishing-related activities carried out in marine environments. That act excludes 
customary fishing from the application of those laws. It also allows trading of fish caught as part of customary 
fishing that is not otherwise allowed. The act defines “customary fishing” as — 

… fishing by an Aboriginal person that — 
(a) is in accordance with the Aboriginal customary law and tradition of the area being fished; 

I would be grateful to be otherwise informed by the parliamentary secretary, but my understanding is that customary 
fishing in an area is not limited to members of a particular prescribed body corporate. Any Aboriginal person can practise 
customary fishing in any area—I mean in a strict legal sense outside of any social arrangements or arrangements between 
groups. This bill seeks to grant joint management of a marine park or reserve to a particular prescribed body corporate. 
Mr R.R. Whitby: Management already exists. What we are talking about in this bill is extending that to vesting 
on a title over a marine reserve. 

Dr D.J. HONEY: Yes, and to the offshore environment, which currently does not come under native title. Native 
title goes only to the intertidal zone, and not offshore. It is an interesting area, and I will explore that a bit more later. 
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The government is also proposing an Aboriginal cultural heritage bill. That bill will almost certainly interact with 
this proposed law change. People who carry out commercial and recreational activities in marine areas are concerned 
that we will end up with a very complex governance framework over the marine environment, and certainly the 
onshore marine environment, and that a person who was trying to conduct a commercial venture or activity in that 
area would potentially need to work their way through four separate laws. It seems that there could be a contradiction 
in at least a couple of those laws in relation to rights that are allowed.  

There is also concern that a registered native title body corporate or prescribed body corporate may be able to 
commence negotiations for activities in an area under all four potential avenues, which obviously could be a very 
onerous path for a proponent. 

It is not clear how the appropriate prescribed body corporate will be chosen to vest a particular area as a marine 
park for the purposes of protecting Aboriginal culture and heritage. It has been put to me that there may be cases in 
which different Aboriginal groups believe they each have an equal right to a particular marine area, and some of 
these groups may not be the prescribed body corporate for the land adjacent to the marine area. To give an example 
that illustrates this point, prior to colonisation the area around Pinjarra was traditionally the New York central for 
Aboriginal settlement in the southern part of Western Australia. There is an enormous amount of archaeological 
evidence to support that; a large number of studies have been carried out, principally through Alcoa’s involvement 
in the area. It has carried out archaeological and other studies as part of its mining operations and there is now a lot 
of published information on this. Just as the present-day community in summertime likes to go down there for 
crabbing and fishing, that was also very true of Aboriginal communities. During the summer season there were 
three key groups: people who lived permanently on the coastal plain and were not highly mobile; people who lived 
in the hills area; and people who lived in the southern wheatbelt area that covers present-day Beverley and Brookton. 
In summertime, all these people would come down to the coast for very substantial ceremonies. There is also lots 
of evidence of large-scale shellfish fishing and other activities. 

In that case, it could be a situation in which one group would say that the adjacent land is their land and that the other 
people come onto their land for other purposes. However, all three groups used the marine environment, so would 
we end up with a difficult situation if, for example, the Mandurah estuary were to be subject to a joint management 
marine reserve? How would we determine who has rights to the area? This probably becomes a sharper issue in 
situations in which there are associated commercial opportunities. I would be interested to know what would happen 
in that situation. There has been a general native title settlement over the south west, but I am using this as an example. 
Based on what I understand, it would be pretty clear who had native title rights to the land, but with regard to the 
marine environment, I suspect there would be three groups claiming equal rights because of thousands of years of 
traditional hunting and fishing in that area. 

I would be interested to know what the process will be in such cases to determine the appropriate prescribed body 
corporate for vesting joint management; it could be an issue. Although there may be determinations on terrestrial 
native title rights, there is a distinct possibility of ending up with competitive rights over the marine environment, 
and perhaps that could reinvigorate some earlier disputations over who has rights to what in particular areas. 

This will resonate with at least one lawyer in this place, and some others may be aware of it: there is a legal phrase, 
the “tragedy of the commons”. The historical example is the village common where so many people used that it 
became overused and useless, because although everyone had a right to access the area, no-one controlled its usage. 
There is also a phrase, the “tragedy of the uncommons”. That occurs when too many people control an area. 
Whether it is a geographical area, an enterprise or a building, an agreement amongst them all becomes impossible, 
or a hold-out can deny others a benefit. The Minister for Planning, who is in the chamber, would well know this 
example because it was one of the issues she dealt with under the strata title amending legislation that went through 
this Parliament during this term of government. One of the issues that legislation was designed to deal with was 
the situation in which everyone in a strata title apartment has an equal right to veto the dissolution of the title. As it 
was put, one hold-out could prevent the majority of strata title holders from realising an opportunity to redevelop the 
lot and perhaps gain some value from it. A small group of titleholders or even an individual could stop the process. 

That relates to this bill in the potential for multiple laws to apply to a marine area and the potential for multiple groups 
to have a legitimate claim to the joint management of the area. That may make it very difficult to get agreement for 
any activity to occur. That would affect not only non-Indigenous people but also Indigenous people from other areas. 

I understand there has been some progress in discussions on my next topic: concerns have been raised about cultured 
pearl businesses. In Western Australia, such businesses operate entirely within marine parks. Recently concerns have 
been expressed about the legal status of some of the special-purpose pearling zones inside marine parks. These concerns 
need a little exploration: that they may need to reapply for appropriate approvals and renegotiate with a new marine 
park board that is jointly vested. I would be interested to hear the parliamentary secretary’s response to this issue. 

Mr R.R. Whitby interjected. 
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Dr D.J. HONEY: Yes. The broader issue is that when an established licence for those activities is due for renewal, 
will it trigger a whole new set of negotiations with a new joint management board? 

Mr R.R. Whitby: Currently, Aboriginal bodies corporate have a role in the management of marine and terrestrial 
parks, in any case, so their perspective is already taken into consideration when that happens. 

Dr D.J. HONEY: I thank the parliamentary secretary for that. When we go through these processes, part of it is 
about one’s own personal learning and I would be interested if the parliamentary secretary had an opportunity to 
explain that to me in some detail, because that would help me contextualise — 

Mr R.R. Whitby: It might help both of us!  

Dr D.J. HONEY: That is good. I would be very interested on that particular point to understand the current situation 
and why this bill has been introduced. This bill has a specific reference to that, so does it give more force to it? Does 
it give more opportunities for negotiations? Does it give more opportunities for commercial realisation of those 
rights? I would be very interested to hear that. I thank the parliamentary secretary very much. 

Another concern that has been raised about the act as it would be applied is the potential for conflict of interest for 
a prescribed body corporate that is part of a joint marine park board. The concern is quite straightforward, and that is 
that an entrepreneurial prescribed body corporate may be in a position to effectively stop an existing commercial activity 
and commence their own. I am not implying that any group would be more or less inclined to do that, but when humans 
can realise their commercial advantage, they often do. The privatisation of the rail network by a Liberal government 
certainly had a number of unintended consequences, and one of those was in the area of my previous employment where 
a lot of services for other businesses were in the rail corridor. The new owners of the rail lines realised this, realised 
that those services were on their property and realised that in fact those companies could not operate their refineries 
and businesses without access to those services, and so the owners started suddenly charging exorbitant rents for access 
to that easement. It was obviously not the intention of the government of the day. I think it was probably unaware of 
that consequence, but it was a real consequence. That company used its legal right of control to access that area to 
realise a commercial gain. The query is: will that joint vesting raise the potential for that, particularly where there is 
an existing commercial venture, by either the application of a fee on the venture or the ability to stop it and for a group 
to start its own? I am interested to know what mechanisms will exist to prevent that type of activity, in particular what 
governance arrangements will be instituted to ensure those potential conflicts of interest do not occur. How do we 
make sure that we keep any commercial aspirations separate from proper management of an area? 

The intersection of the existing users with newly jointly managed marine parks is an area of concern. Members 
would be aware that there is a considerable array of commercial and recreational activities in the existing marine 
parks and areas proposed for reservation in the future. It may be obvious to some members, but the state’s jurisdiction 
extends to three nautical miles from the land either at the high-tide or low-tide mark—whichever it is—and up north 
that could be a significant distance, could it not? However, that includes all land. If we think of the Bay of Isles in 
Esperance, that three nautical miles extends from all of those groups of islands. It extends for three miles from 
Rottnest Island. In the north west of the state these jointly managed marine reserves could extend for tens of kilometres—
20 or 30 kilometres—into what people would regard as ocean, because there are large chains of islands that extend quite 
some distance into the ocean. Members would be aware that the state had quite a windfall in gas royalties some while 
ago when a small reef was noted that was persistently above the high tide. That allowed the state to extend its royalty 
regime some distance offshore. That obviously applies in this case as well. We are talking about potentially what people 
would regard as very extensive distances from the coast—the mainland—by virtue of that extension with other lands. 

Commercial users are currently managed under the Aquatic Resources Management Act, and they pay appropriate 
licence fees. Recreational users cover a very wide range of activities, from recreational fishing, diving, snorkelling, 
swimming with whale sharks, a lot of boating, in some instances skiing, and spearfishing. Abalone fishing is 
obviously a very popular recreational activity along the coast around the metropolitan area. There are also a range 
of other activities. At least some of these activities are governed by the Aquatic Resources Management Act—in 
fact a fair number, especially when it comes to taking marine animals—and when applicable, licence fees are paid 
by those users. There is a question about whether commercial and recreational activities currently carried out will 
be consistent with preserving the culture and heritage of Aboriginal people in a particular area. Given it seems that 
there could be some differences of opinion about what that term means, I am interested to know how the current 
commercial and recreational activities will be affected in jointly managed marine parks. If it is found that there are 
important Aboriginal cultural heritage values that should be protected by a marine park, if there is currently fishing 
or some other activity in that area, how will that be affected? Will people need to renegotiate with the joint marine 
park board to continue those activities? Will there be additional fees and charges levelled against commercial and 
recreational users to carry out existing activities? For example, could there be an area where people have to pay 
a licence or a fee to use it in the way they did before because there is a new management board? There might be 
a group of rangers, if you like, going around managing that marine area, whatever that means, that say that if people 
want to use that area, they have to pay a fee or charge. Is that possible? I would be interested to know whether that 
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could occur. Will existing commercial and recreational users be prevented from carrying out existing activities? 
Maybe that could occur for periods of time because of some sorry business or a seasonal activity that is seen to be 
a significant cultural or related event. Would that change prevent people from carrying out an activity that they 
currently do in an area? Will it be in some areas for periods or in some areas permanently? Will people who are not 
members of the body corporate that has joint management of the area be prevented from using the area because it 
is seen to be significant to the community and that other people should not have access to it? 
There is a concern expressed by a number of groups and people that this bill could over time result in fundamental 
changes in the way many members of the community use the marine environment and the cost of those activities. 
As I say, I am very keen to have that teased out a little bit in the parliamentary secretary’s second reading reply. 
That covers the basis of the concerns about the bill. As I have indicated, we are not opposing the bill; however, we 
have a number of concerns about potential impacts of the bill on current and even future users of the marine 
environment. It seems that there was an opportunity to have more consultation with some groups. I understand 
there has been communication about the application of the bill, but I ask about the consultation before it went into 
Parliament. It appears that there are many details about the potential impact on current and future commercial and 
recreational users of the marine environment that needs some explanation. I look forward to the opportunity of 
exploring some of these issues during the consideration in detail stage.  
MR R.S. LOVE (Moore — Deputy Leader of the Nationals WA) [12.49 pm]: I, too, would like to make 
a contribution to the second reading debate on the Conservation and Land Management Amendment Bill 2020. I note 
the time, so it will not be a very long contribution before we break for the 90-second statements, but I will put the 
position of the Nationals WA on some of the matters of the bill that have been outlined to us. As the Liberal Party 
has indicated, we are not seeking to oppose the bill, but there are a number of matters that we would like to discuss. 
We flag that we intend to go into consideration in detail to get some further information and to provide an opportunity 
for the parliamentary secretary and advisers to enlighten us and the Western Australian community about some of 
the important implications of this bill. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 6518.] 
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